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- {; : \E IN THE UNITED STATES DISTRICT COURT /)
_ o FOR THE PASTERN BISTRICT OF PENNSYLVAN i,
¢

AMERICAN BOARD OF INTERNAL
AMEDTCINE,
Plainuft,

RAIENDER K. ARORA, ARORA BOARD
REVIEW, ANISE KACHADOURIAN and
JOHN DOES 1-50,

Deferdanis

PLAINTIFE'S MOTION FOR TEMPORARY BESTRAINING ORDER, SEIZURE AND
EMPOUNDMENT ORDER, ORDER SETTING BOND, ORDER TO FILE DOCUMENTS
UNDER SEAL, AND QRDER SETTING PRELIMINARY INJUNCTION HEARING

Fursuant to Federal Rule of Chvil Procedure 65, Plaintiff American Roard of
internal Medicine ("ABIM™), by its undersigned counsel, respectfully moves the Court for the
issuance of @ temporary restraining order, selzure and impoundment order, order setiing bond,
order to file documents under seal, and order setting a prefiminary ijunction hearin &, arising
front the willful copyright infringement of ABIM s secure copyrighted examination for Board
Certffication in Intermal Medicine by Defendants Rajender K. Arora, Arora Board Review and
Anise Kachadourian, The grounds for this Motion are set forth in the accon PRy ing

Memorandun: of Law,
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Plaintiff American Board of Internal Medicing ("ABIM} submuts this
memeorandum of law and the accompanying declarations of Kebecca Baranowski, Christine K.
Cassel, M.D., and A. Benjamin Mannes in support of its motion for temporary resfraining order,
setzure and impoundment order, order o file documents under seal and order setting preliminary
injunction hearing arising from the williul copyright infringement of ABIM’s secure copyrighted
examination for Board Certification n Internal Medicine by Defendants Arora Board Review,
D, Rajender K. Arora (UArora’™ and Dr. Anise Kachadourian (“Kachadourian”™).

L PRELIMINARY STATEMENT

Drefendant Arora, proprietor of the Arora Board Review course, stole, copied and

distributed to his course attendees hundreds of sctual examination questions from ABIM's

copyrighted and confidential Certifying Exannnation in Internal Mediome (“Examination”).
ABIM's Examination ts the final requirement a physician must satisfy to achiove the highest
standard in imternal medicme - Board Certification. Arora obtained aceess to ABIM's secure
and confidential Examination items in two ways. First, by coaxing course attendees to divulge
the contents of the Examination to himn during the Examination lunch break and following the
Examination. Second, by personally taking and failing the Examination, together with
Defendant Kachadourian, seventeen thmes. The depth and brashmess of Arora’s caleulated
miringement of ABIM s copyrights is startling. As Arora explained to his most recent review
class:

I don’t do anvthing which 18 not on the examination. [ don’t make

those questions; they have been faken from people who took the

exam. Hopefully, you will send us questions next year. As soon

as you finish the exam, vou send me the questions, and T will put it

for next vear. That's how we do it We have to help each other.

{Declaration of Rebecca Baranowsks (“Baranowski decl.”™y % 23, Exh, AL

EHAEAGT #11980067 i i
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ABIM’s compelling need for an ¢x parte seizure order in this case is underscored
by the nature of Defendants’ nefarious scheme. Arora Board Review is a family-run business
operated out of Arora’s personal residence and through a website controlled by Arora’s son, an
information technology expert who is presently subiect to a permanent injunction arsing trom
intellectual property infringement on the Internet, Arora uses his course to mobilize presently
unidentified physicians to steal Examination questions in knowing violation of the copyright
notice and confidentiality agreement to which every Examination candidate must agree. 1
Defendants are provided notice of this action, Defendants’ computer files and other records,
wmeluding those identifying Examination candidates who engaged in willful copyright
nfningement, will likely be destroyed, effectively preventing ABIM from seeking redress against
these John Doe Defendants. An gx parte selzure order is the only relief that will enable ABIM to
prosecute this action and to determineg the full extent to which Defendants have subverted the
Board Certification process.

H. STATEMENT OF FACTS

ABIM and Board Certification

ARIM, established in 1936, is a not-for-profit corporation that enhances the
quality of medical care by certifving indernists and subspecialists who demonstrate the clinical
judgment, skills and attitudes essential for the delivery of excellent patient care. (Dleclaration of
Dy, Chstine Cassel (*Cassel decl.”y 9 1-2, Exh. B} Board Certification by ABIM is an
witernationally recognized marker designating that a physician has achieved the highest standards
for internal medicine, (Id, % 3.) A physician becomes Board Certified in hiternal Medicine by
completing post-graduate training in internal medicine, meeting other clintcal and expertential
requirements and finally, by passing the Examination. (Id. 97.) After becoming Board Certified

i internal Medicine, a physician may then seek Board Certification in one or more

DMEAST #119000687 v1 2
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subspecialties. {(Id. 9 8.3 Board Certification in any of the subspecialties requires additional
training and clinical requirements, as well ag passing a Certification Examination for the
subspecialty. {ld.) Becoming Board Certified is an important goal for many physicians because
it greatly enhances their opportunities for employiment and advancement in the medical
profession. (Jd. 96.)

The Board Certification Examination

The Examination 13 a secure, computer-based examination administered at festing
centers nationwide and abroad during the month of August. (Jd. 9 7.y Suntlar to the Multistate
Bar Examination, the Examination is administered in one day over approximately ten hours, The
questions on the Examination are not disclosed o anyone except those taking the Examination
and those involved in creating and administering the Examination. (Declaration of A. Bernjamin
Mannes (“Mannes decl.”y§ 4, Exb. €.}

ABIM repeatedly notifies candidates for Board Certification that the Examination
1 & copyrighted work owned by ABIM and may not be reproduced. (14, 9 5.3 All candidates for
Board Certification are required to enter info a confidentiality agreement with ABIM at the fime
of thewr Exanunation and Board Candidates are remuinded of their obligation not to copy or
disclose Examination ttems both immediately before and after taking the Examination. (Id.)

ABIM develops its Examination questions through s rigorous and costly process.
It uses a “siepwise” procedure to create new questions. First, the Test Committee’
(“Commitiee™), comprised of physicians who are leaders in their fields of medicine and medical

education, defines a general examination blueprint of areas within internal medicine to be tested,

; Al Test Committee members sign an agresment with ABIM confirming that ABIM is the

copyright owner of all works created by or conirtbuted to by the member. (Baranowski
decl 9 4.}

OMEAST #11990067 vi 3
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{Baranowski decl. % 5.3 The Committee identifics cognitive tasks, such as diagnosis or
treatment, and cognitive abilities, such as clinical judgment, to be tested for each area. (Id,) The
work of writing new questions and evaluating drafl questions is performed by Commuttee
members al in-person meetings during which the gquestions are read aloud, one by one. (Id.) The
Cornittee then decides by consensus opinion (o either: (1) accept the questions for further
consideration, (2} revise them at the meeting, (3) assign them to individual test Commitiee
members for extensive revision or (4) reject them, (Id.) Once a question is accepled, it 1s pre-
tested (used in Examinations but not scorved) to ensure that it has appropriate measurement
characteristics. (14, 99 5-6.) ABIM strives to create or replace three hundred new guestions each
vear. (I §7.) For every five hundred questions created by the Commmttee, only three hundred
ultunately become scored questions on the Examination. {Jd.) Some Examination ftems are
reused and appear on multiple Examinations, espectally those that dernonstrate repeatedly,
through statistical analysis, to be an excellent assessment of the specific subject matter. {Cassel
dech. 917

ABIM has obtained Certificates of Copyright for iis secure Examinations from the
Untted States Copyright Office in accordance with the procedures for secure tests pursuant to 37
C.FR. § 202.20. Copies of the relevant Certificates of Copyright and/or proot of registration are

attached to the accompanying Declaration of Rebecca Baranowski as Exhibit 1.

CHAEAST 411990067 vi 4
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Arera Board Beview

Arora Board Review (“ABR™) is a private business based at the residence of Dr
Rajender K. Arora® (“Arora”™), that sells test-preparation courses and matertals solely for the
ABIM Board Certification Examinations. (Mannes decl. § 6.3 ABR appears to be a sole
proprietorship operated by Arora with the assistance of several of his family members, including
hus son, Pavan Arora, the “Technical Divector” for ABR. (1d. ¥ 6.) Pavan Arora has fifteen years
of software development and technology management experience, and is presently subject (o a
permanent mjunction arising from intellectual property infringement on the Internet. (Linkedin

Profile for Pavan Arora, Exh. 1 fo Mannes decl.; Consent Order in YourDictionarv.com. Inc. v.

Pavan Arorg, No, 4:04-CV-1896 (MLI Pa. 2004), Exh. 2 to Mannes decl.)

Arora offers five different Examination test-prep products: (1) Unusual Board
Review ~ a board review course ($1095); {2} Crash Course — a three day weekend cram session
for certification (3695); (3) Recertification Course ($1495); (4) Newsletter ($295/12 issues); and
{5} Flashcards (3100}, (Mannes deel. § 83 Arora’s Board Certification review courses are
offered in the late Spring and Summer, shortly before the ABIM Examination. Over 400 Board
Certification candidates attended Arora’s most recent review courses held at a repted auditorium

andd his home. (Baranowski decl. § 17, 21.)

§d

BPefendant Arora began his carcer by taking and failing the Examination seven times,
{Mannes decl. § 11.) After finally passing the Exanunation, he took an additional ten
ABIM examinations in two subspecialties (again fatling these repeatedly), in addition o
taking an Internal Medicine recertification Examination that was not required. (1d, ¥4 [1-
12.)

L

DMEAST #11900087F vi
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Defendants’ Theft, Copving and Dissemination of ABIM’s Examination

ABE advertises and offers its test-prep products on the Internet to doctors
throughout the world who are studying fo pass the Examination af the website

www. aroraboardreview,com CABR Webaii:a”’_),3 { Baranowsk: decl. 9 12} To market ABR's

services to potential customaers, Arora placed a “practice” examination on the ABR Website
comsisting of sixty questions simulating one module of the ABIM Examination. (1d,) ABR’s
practice examination was timed and the questions appeared one by one on the screen just as they
do for the ABIM Examination. (1d.)

After conducting an in-depth analysis of the sixty “practice” questions, ABIM
concluded that at least fifty-five ABR gquestions were substantially similar to ABIM Examination
items. (Id, 9 13-14.) A detailed, color-coded question comparison analysis of ten ABR practice
guestions and their ABIM Examination Htem counterparts is attached as Fxhibit 2 to the
DPeclaration of Rebecca Baranowski,

As seen in the attached analysis, Defendants copied every facet of the ABIM
Examination items, including purely creative non-substantive elements and incorrect answers.
{Baranowsk decl. 9 15.) For example, in one question focused on HIV infection in young
women from Africa, ABR’s practice question — like the copyrighted ABIM question - recited
that the paitient had emigrated from Uganda sixteen months ago, presented with weight loss,
right sweats and endarged lymph nodes, and offered the incorrect answer “blood cultures.” (1d.)
A different ABR question, testing the origin of hepatitis, recited that the male patient worked in a
hospital, had the hepatiris B vaccine seven years ago, and ten days agoe returned from a vacation

in Belize where he had sex with a prostitute. (1d.) The copyrighted ABIM Examination iiem

: Pavan Arora is the technical contact for ABR’s Website. (Mannes decl. § 6.}

DMEAST #11990067 v1 &
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confained these identical facts, except that the hepatitis B vaccine took place eight years ago.
The ABR question also contained forr of the five identical answers choices as the ARIM
Examination item. {Id.)

Having seen the magnitude and exactitude of ABR’s copying, ABIM investigated
turther to determine how ABR obtained ABIM s secure and copyrighted Examination content.
ABIM sent Rebecca Baranowski, one of the most knowledgeable employees about the contents
of ABIM s Examination tlem bank, to ARR s next review course, the Unusual Board Review.
(4.9 16.) Approximately 350 Board Certification candidates attended this six-day class in May
2009, held in a tecture hall at CUNY Graduate Center in New York City. (Id. 917.) The course
comsisted of @ question and answer format with Defendant Arora and an unnamed assistant
(subsequently identified by ABIM as Dr. Anise Kachadourian), taking tums reading practice
guestions aloud from the daily handout and going over the answer choices with the audience.
(1. 4 18

The written outlines for the course contained hundreds of practice questions,
many of which wers substantially similar to ABIM Examination items. (I1d. 19} Ms.
Baranowski also captured the statements made by Arora and his staff during the review course
using a digital audio recorder, (I % 17.) In a nutshell, Arora repeatedly boasted that his practice
questions were really ABIM Examination items obtained from previous Board Certification
candidates and implored his attendees to amail questions to him immediately following the
ABIM Examination:

When people send me the questions, there is a good part and a bad

part. The good part is that you know exactly now what they're

asking, all right? . . . 1 can only give you what | am given, and this

is the way i is,

The moral of the story is ~ send me questions. . . . Bmail me right
after the exam.

DMEAST #11980067 vi 7
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{Id.} Arora even explained how Board Certification candidates meet Arora in his white
Mercedes during the Examination lunch break (where Arora provides lunch) and divulge the
copyrighted and confidential Examination ttems to Arora by speaking into his recording device.
(1. 9 20
ABIM continued its investigation into Arora and ABR by having Ms. Baranowski
attend and audio record the ABR Crash Course, given immediately before the ABRIM
Examination 1 August 2009, Approximately seventy-five physicians attended this three-day
review course at Arora’s personal residence in Livingston, New Jersey. (Id, 921.) The written
materials for this course were essentially a condensed version of the written outline from the
Unusual Board Review course with one notable exception - the directive on the last page of the
outline:
Last year's candidates have helped vou
You must help the next year's candidates.
{Through Arora Board Review)

Call/write/email soon after the examination (973) 994-3263
boardreview@comeast.net

{Crash Course Outline p. 142, Exh. 3 to Baranowski decl.)

The Crash Course followed the same format as the Unusual Board Review, with
Arora and his still unnamed assistant (Kachadourian), taking furns reading practice questions
aloud from the written outline and going over the answers with the audience. (Id. 99 22-23.)
Like the prier course, Arora repeatedly declared that he created his materials by copying actual
ABIM Examination items and asked course participants to send guestions to him after the ABIM
Examination:

That’s another board question ~ everything we do here is, has been

on the Board really. Which one vou get I don’t know. This is it,
this is all ~ their database, basically is this.

DIEAST #11990067 ! 5
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“Vm showing you the right axilla. In the exam question, they have

teft axilla. That's the truth. They told me, T wrote it down. 1 hope

vou will send me the questions like that, so 1 can then add to it

That's how we collect - this 1s all collected material.
(1. 923

Also, like the prior course, Arora frequently used non-substantive original and
creative expression of ABIM s Examination items to cue the correct Examination answer for
course participants:

You see glare in the exam question, the answer is cataracts. That

was for the first time asked last year. There i3 no other question

with glare, really.

The moment you read the sentence, ‘awakened by an alarm cloek.'

the answer to the question is family history of sudden death.!

Answer is family history of sudden death. In other words,

awakened by alarm clock equals family history of sudden death.”
(id. 9 24.) Used in this manner, ABIM s secure copyrighted Examination items are useless to
measure the skill and judgment of a physician who is seeking Board Certification.

ABIM analyzed the voluminous written course outlines provided by Arora to
ABR review course participants. ABIM concluded that the ABR materials contained at feast 100
questions that were substantially similar to copyrighted ABIM Examination items. (Id. 9 26.)
ABIM turther concluded that Defendants, through their written course materials and teaching
methods, had compromised approximately 900 of ABIM s secure and confidential Examination
items, requiring ABIM to permanently remove these questions from its Examination item hank.
(Id.

ABIM continued its mvestigation into Defendants’ illegal conduct by identifying
Arora’s previously unnamed assistant, Defendant Kachadourian, (Mannes decl. 9 17.) ABIM

learned that Kachadourian had previcusly taken and failed the Examination npine times and was

again scheduled to take the Examination in August 2009, (Id. 9 17-18.) Also. Kachadourian

DMEAST #11900067 vi 9
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